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COMPARATIVE  PERSPECTIVES  ON  CONSTITUTIONALISM 


Week  1 

Week  2 


Week  3 


Week  4 


Jennifer  Nedelsky 
Spring,  1988 


Introduction 

Foundations  of  American  Constitutional  Jurisprudence  and  its 
Problems 


J.  Nedelsky,  Private  Property  and  the  United  States 
Constitution.  "Introduction"  (University  of  Chicago  Press, 
forthcoming) 

J.  Nedelsky,  "Individual  Autonomy  in  the  Bureaucratic  State: 
Toward  a  Reconception" 


Canadian  Political  Culture  and  the  Charter 


"The  Nature  of  Constitutions  and  Constitutionalism"  from:  R. 
Cheffins  &  P.  Johnson,  The  Revised  Canadian  Constitution- 
Politics  as  Law  (Toronto:  McGraw-Hill,  1986) 

The  Question  of  Fit:  What  the  Charter  "Hasn't  Got  In  It"  from 
P.  Monahan,  Politics  and  The  Constitution:  The  Charter 
Federalism  and  the  Supreme  Court  of  Canada  (Toronto: 
Caswell/Methuen,  1987) 

Revolution  and  Counterrevolution:  The  United  States  and 
Canada  from:  E.  Mandel  &  D.  Taras,  A  Passion  for  Identity: 

An  Introduction  to  Canadian  Studies  (Toronto:  Methuen,  1987) 


Historical  and  Political  approaches  to  Canadian  Political 
Culture 

Gad  Horowitz,  "Conservatism,  Liberalism  and  Socialism  in 
Canada:  An  Interpretation",  from:  R.  Blair  &  J.  McLeod,  The 
Canadian  Political  Tradition  -  Basic  Readings  (Toronto: 
Methuen,  1987) 

Howard  Palmer,  from:  E.  Mandel  &  D.  Taras,  A  Passion  For 
Identity:  An  Introduction  To  Canadian  Studies  (Toronto: 
Methuen,  1987) 


2. 


Week  5 


Recommended: 


Week  6 


Foundations  of  American  Constitutionalism 

Gordon  S.  Wood,  "Democracy  and  the  Constitution"  from:  R. 
Goldwin  &  W.  Schambra  (ed.),  How  Democratic  is  the 
Constitution?  (Washington:  AEIPPR,  1980) 

John  P.  Roche,  "The  Convention  as  a  Case  Study  in  Democratic 
Politics"  from:  Leonard  Levy,  Essays  on  the  Making  of 
the  Constitution 


The  Federalist,  No's  10,  51,  78. 

Selections  from  James  Madison  in  The  Mind  of  the  Founder. 
Marvin  Meyers,  ed. 

Jennifer  Nedelsky,  "Confining  Democratic  Politics:  Anti 
Federalists,  Federalists  and  the  Constitution",  96  Harvard 
Law  Review  340  (1982)  Part  I 


Gordon  Wood,  The  Creation  of  the  American  Republic,  1776-1787 
J.R.  Pole,  Foundations  of  American  Independence.  1763-1815 
William  Appleman  Williams  The  Contours  of  American  History 
Gary  Wills  Inventing  America 

Forrest  McDonald  The  Foundations  of  the  American  Republic 
John  Digguss  The  Lost  Soul  of  American  Politics 

American  Constitutionalism  Consolidated:  The  Rise  of  Judicial 
Review 

Nedelsky,  "Confining  Democratic  Politics",  Part  II 

Edwin  S.  Corwin,  "The  Basic  Doctrine  of  American 
Constitutional  Law"  12  Michigan  Law  Review  247-276  (1914) 

Marbury  v.  Madison  (1803) 

Calder  v.  Bull  (1798) 

Fletcher  v.  Peck  (1810) 

Dartmouth  College  (1819) 

Charles  River  Bridge  (1837) 


Recommended: 


3. 


Week  7 


I  Background  material  from  Constitutional  Law  Texts  on 
specific  cases  and  on  the  contract  clause.  Texts 
particularly  recommended  are: 

Tribe,  Lawrence  H.  American  Constitutional  Law.  Mineola, 
N.Y.,  1978 

Brest,  Paul  and  Levenson,  Sanford  Processes  of 
Constitutional  Decision  Making.  Boston 

Gunther,  Gerald  and  Dowling,  Noel  Cases  and  Material  on 
Constitutional  Law.  (Mineola,  N.Y.,  1980) 


II  On  Contract  Clause: 

Wright,  Benjamine  F.  The  Contract  Clause  of  the 
Constitution  (Cambridge,  1938) 


III  On  the  party  conflict  background  to  the  rise  of  judicial 
review: 

Ellis,  Richard  E.  The  Jeffersonian  Crisis:  Courts  and 
Politics  in  the  Young  Republic  (Oxford,  1971) 

Haskins,  George  Lee  and  Johnson,  Herbert  A.  Foundations 
of  Power:  John  Marshall  1801-15  (New  York,  1981)  Ch. 

2,  5  (for  a  Federalist  view  of  the  issues) 


Foundations  of  Canadian  Constitutionalism  and  Constitutional 
Discourse 

* 

Robert  Vipond,  "Confederation  Reconsidered" 

Robert  Vipond,  "Constitutional  Politics  and  the  Legacy  of  the 
Provincial  Rights  Movement  in  Canada  (1985)  18  Can  J.  Pol  Sc i 
267 

David  Mills,  newspaper  articles  on  provincial  rights 


P.B.  Waite,  The  Life  and  Times  of  Confederation  (as  basic 
narrative  of  the  events) 


Recommended: 


4. 


Additional 


Week  8 


Week  9 


Sources: 

Pope,  ed.  Confederation  Documents  on  the  BNA  (1895) 

G.P.  Browne,  Documents  on  the  B.N.A.  (reprints  Pope  with 
notes)  McClelland  and  Stewart,  1969 

Pre  Charter  Rights  Jurisprudence 

"Civil  Liberties  and  the  Charter  of  Rights  and  Freedoms" 
from:  R.  Cheffins  &  P.  Johnson,  The  Revised  Canadian 
Constitution-Politics  as  Law  (Toronto:  McGraw-Hill,  1986) 

Roncarelli  v.  Duplessis  (1959)  from  Whyte  and  Lederman 
Canadian  Constitutional  Law  (Butterworths,  1975) 

District  of  Kent  v.  Storgoff  and  A.-G.  -  B.C.  (1962) 

Reference  re  Alberta  Statutes  (1938) 

Saumer  v.  Quebec  and  A.-G.  Que.  (1953) 

Switzman  v.  Elbling  and  A.-G.  Que.  (1957) 

Walter  v.  A.-G.  Alta.  (1969) 

Union  Colliery  Co.  of  B.C.  v.  Bryden  (1899) 

Conningham  v.  Tomey  Homma  (1903) 

Quong-Wing  v.  The  King  (1914) 

above  from  Finkelstein,  Laskins  Canadian  Constitutional  Law 

"The  Manitoba  School  Crisis"  from  Risk,  Materials  for 
Canadian  Legal  History 

Constraining  the  Administrative  State:  Due  Process  in  the 
U.S.  and  Canada 

Goldberg  v.  Kelly  (1970) 

Board  of  Regents  v.  Roth  (1972)  (optional) 

Perry  v.  Sinderman  (1972)  (optional) 

Arnett  v.  Kennedy  (1974) 

Van  Alstyne,  "Cracks  in  the  New  Property",  Parts  I,  II,  III 
and  final  paragraph  62  Cornell  Law  Review  405  (1977) 


5. 


Willis,  Administrative  Law  and  the  BNA  Act,  53  Harvard  Law 
Review  251  [1939[  Part  III 

Nicholson  v.  Board  of  Commissioners  (1979) 

Re  Webb  and  Ontario  Housing  Commission  (1978) 

Reference  re  Motor  Vehicles  Act  (1985) 

Re  Singh  and  Minister  of  Employment  (1985) 


Think  about  these  questions: 

To  what  extent  did  Canadian  administrative  law  arrive  at  due  process 
protections  similar  to  the  American  ones  without  reliance  on 
constitutionalism?  Are  thee  advantages  or  disadvantages  to  the  Canadian 
"Common  Law"  approach?  What  does  the  Charter  add?  Is  there  anything 
still  missing  from  Charter  protections?  Would  adding  property  to  s.  7 
help?  Can  a  legislature  provide  a  service  or  employment  on  any  terms  it 
wants?  (Remember  we  talked  about  that  at  the  very  beginning  of  the 
course) . 


Week  10  "State  Action"  in  the  U.S.  or  the  Viability  of  the 

Public-Private  Distinction 

Civil  Rights  Cases  (1883) 

Burton  v.  Wilmington  Parking  (1961) 

Shelly  v.  Kraemer  (1948) 

Marsh  v.  Alabama  (1946) 

Flagg  Bros.  v.  Brooks  (*1978) 

Paul  Brest  "State  Action  and  Liberal  Theory" 


Week  11  The  Scope  of  the  Charter:  "Private"  vs.  Governmental  Actors 

and  the  Question  of  "Economic  Liberty" 

John  D.  Whyte,  "Is  the  Private  Sector  Affected  by  the 
Charter?"  (1986) 

Dolphin  Delivery  (1986) 

Bhindi  et  al .  and  British  Columbia  Projectionists  (1985) 
Stoffman  et  al  v.  Vancouver  General  Hospital  (1986) 


6. 


Retirement  Case,  University  of  Toronto,  et  al . 

"Economic  Liberties":  Re  Mia  and  Medical  Services  Commission 
of  B.C.  (1985)  Re  Wilson  and  Medical  Services  Commission  of 
B.C.  (1987) 


Week  12  The  Problems  of  Rights  in  the  Modern  State 

The  Challenge  of  Rights  in  an  Administrative  State:  Wyman  v. 
James  (1971) 

Affirmative  vs  Negative  Rights  and  the  Problem  of  de  facto 
Discrimination  on  the  Basis  of  Wealth: 

Maher  v.  Roe  (1977) 

Harris  v.  McRoe  (1980) 

San  Antonio  v.  Rodriguez  (1973) 

Commentary  from  Brest  and  Levenson,  Processes  of 
Constitutional  Decision  Making  (Little,  Brown,  1983) 

Ian  Johnstone,  "S.7  of  the  Charter  and  Constitutionally 
Protected  Welfare" 


Week  13  Theories  of  the  Charter  and  "Section  1" 


Week  14  Theories  of  the  Charter 

Charles  Taylor,  "Legitimacy,  Identity  and  Alienation  in  Late 
Twentieth  Canada",  in  Constitutionalism,  Citizenship  and 
Society 


Brian  Slattery,  "A  Theory  of  the  Charter" 


